After both sides had completed their questioning of the
complainants, I recalled them for additional questions.  When
asked why their prior signed statements given to MSHAfs
special investigator during his investigation of their
complaints fail to mention that they informed anyone in mine
management at the time of the work refusal about the purported
elevator dropping, Mr. Hogan indicated that the special
investigator somehow failed to record his entire statement
and somehow edited his statement,  Mr. Ventura stated that
he "was not sure" why he did not tell MSHA's investigator
the full story of the purported elevator "dropping."

After viewing Mr. Ventura and Hogan on the stand during
their testimony at the hearing, I conclude that they were less
than candid in what they told the MS HA special investigator
during his investigation of their complaint, as well as what
they testified to at the hearing.  In short, I simply do not
believe that they in fact told the special investigator that
they were informed that the elevator had in fact dropped or
fallen, and that this asserted event really influenced their
decision not to ride it.  To the contrary, I conclude and
find that Mr. Hogan and Mr. Ventura did not communicate the
asserted elevator "dropping" to anyone at anytime prior to
their work refusal.  Absent this communication, I cannot
conclude that their work refusal was reasonable.

Contrary to the situation which existed in the Pratt case,
supra, I conclude and find that the respondent in the instant
case specifically and directly addressed the purported hazardous
condition articulated by Mr. Hogan and Mr, Ventura, and it
did so in a manner which should have pacified and assured
a reasonable person that he was not faced with a choice
of riding an elevator that could have been expected to resulted
in injury or exposure to possible harm.  In short, I conclude
and find that the complainants in this case acted unreasonably
in refusing to ride the elevator in question, and that the
suspensions meted out for the work refusal were reasonable
in the circumstances, and did not violate any protected rights
under the Act.

Conclusion and Order

In view of the foregoing findings and conclusions, and
after careful consideration of a preponderance of all of the
testimony and evidence adduced in this case, I conclude and
find that the respondent did not discriminate against Mr. Hogan
or Mr. Ventura, and their rights under the Act have not been
violated.  Accordingly, their complaints ARE DISMISSED.

erge    Koutas

Administrative Law Judge
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